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unique circumstances presented by each petition whether borough government is appropriate. ,,88 

Fourth, these Appellants have not shown that the lack of Attorney General opinion violated thei 

rights to due process or is otherwise the basis for the court to grant them the relief they seek. 

2. Hyder Enclave 

These Appellants claim that the LBC acted arbitrarily and capriciously 

deviating from it historical and regulatory policy by creating the Hyder enclave and 

retroactively applying regulations adopted after the KGB filed its 2006 annexation petition .. 

order to support its decision, which denied the Appellants due process. 

A. 

B. 

C. 

D. 

E. 

F. 

They argue that: 

DCCED admitted in the Preliminary Report that the LBC has a policy 
against approving borough boundaries that leave enclaves. 

The only prior enclave the LBC has approved was the exclusion of 
Klulcwan from the Haines Borough. 

The public policy rationale for the Klukwan enclave does not exist with 
respect to Hyder. 

The LBC had no justification for departing from its policy against 
enclaves. The LBC improperly focused on the territory proposed for 
annexation into the KGB and not the Hyder area being excluded. The 3 
AAC 110.190 standards were not met. 

The LBC favored the KGB by relying on a version of 3 AAC 110.190 that 
was not in effect when the KGB filed its 2007 annexation petition. TIllS is 
analogous to the Skagway situation in which the Juneau Superior Court 
determined that the LBC had erred by in effect developing and applying 
new regulations after its Public Hearing, without the public having notice 
or an opportunity to be heard. 

The foregoing demonstrates that l1le LBC acted arbitrarily and 
capriciously. 

nan See, Alaska Public IllteJ"est Research Group, 167 PJd at 42. 
aB' Mobil Oil CO/p., 518 P.2d at 99. And the court again notes l1mt the Attorney General' 
Office is defending l1le LBC's interpretations ofl1le Alaska Constitution in this appeal. 
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a. Enclave Policy 

The LBC did have a policy against the creation of enclaves. The policy wa 

embodied in 3 AAC II 0.190(b). 3 AAC 11 O.l90(b) provided: 

Absent a specific and persuasive showing to the contrary, the commission will 
presume that territory . . . that would create enclaves in the annexing borough, 
does not include all land and water necessary to allow for the full development of 
essential borough services on an efiicient, cost-effective level. 

The DCCED properly aclGlowledged tIns in its Prelinllnary Report on the KGB's 2006 

annexation petition.89o 

b. Policy Implementation 

The LBC did not violate its enclave policy with respect to the KGB's 20076 

annexation petition for five reasons. 

First, the LBC891 recognized that the presumption applied and that a "higher level 

of proof' was required. 892 

Second, the LBC did compare the proposed Hyder enclave to the one existin 

enclave, Klukwan. The LBC noted that the public policy issues present for the Klukwan enclav 

did not apply to Hyder. But the LBC also noted facts that reasonably support the conclusion tha 

there was less justification for the Klukwan enclave than for a Hyder enclave.893 

B90 R. 517. 
091 The LBC incorporated DCCED' s analysis of the enclave situation ill its Statement of 
Decision. R. 998. 
'" R.518-19. 
m R.521-23. The LBC noted that: Klukwan is connected by road to Haines; Klukwan is only 
21 miles by road from Haines; most of the students who attend school in Klukwan live in th 
Haines Borough; some students who attend school in Haines live in Klukwan; residents 0 

Klukwan rely on Haines for commercial services, communication services, and for other needs; 
and, in contrast, Hyder's commercial, social, cultural, and economic ties are presently Witll 
Stewart, B.C., not with Ketchikan. 
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Third, to the extent that the LBC focused on the tenitory the KGB proposed t 

annex, the LBC did not err. The preslUnption created in 3 AAC 11 0.190(b) is that an enclaveB94 

would result in the borough, as it existed after annexation, not including "all land and wate 

necessary to allow for the full development of essential borough services on an efficient, cost 

effective level." The "all land and water necessary" requirement in 3 AAC 110.190(b) is read' 

conjunction with 3 AAC 11 0.190(a), which provided that: 

The proposed bOlmdaries of the borough must conforin -gerierally to natura1 
geography, and must include all land and water necessary to provide for the full 
development of essential borough services on an efficient, cost-effective level. In 
this regard, the commission may consider relevant factors, including 

(1) land use and ownership patterns; 

(2) ethnicity and cultmes; 

(3) population density patterns; 

(4) existing and reasonably anticipated transportation patterns and 
facilities; 

(5) natmal geographic features and environmental factors; and 

(6) extraterritorial powers of boroughs. 

Fourth, the LBC reasonably concluded that the exclusion of the 205 square mil 

Hyder area did not result in the proposed boundaries failing to confo= to natural geography 0 

failing to include all land and water necessary to provide for the full development of essential 

borough services on an efficient, cost-effective level.895 The LBC's conclusion was supporte 

'" 3 AAC 110.190(b) uses the word "enclaves". It appears that the presumption would als 
apply to an enclave. The court notes that DCCED and the LBC apparently interpreted th 
regulation in tIns manner and neither the LBC nor the KGB has argued that this provision doe 
not apply to a single enclave situation. 
'" Tr. 518-23. 
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reasonable for the reasons discussed above. 

Fifth, the LBC recognized that the 2007 amendments to 3 AAC 110.190 were no 

in effect when the KGB filed its petition and were not applicable to the petition.89B The LB 

applied 3 AAC II 0.190(b) as written. The LBC did comment that it was notable that the 2007 

revision to 3 AAC 11 0.190(a) had "refined" that regulation by placing "expanded" between "Th 

. proposed" and "boundaries". The LBC's analysis did not rely on the amended v-ersion of 3 AAC 

II 0.190(b). And, in any event, the amendment did refine, but did not materially chang 

subsection (a). The focus was, and continues to be, on whether the territory within the propose 

boundaries "conform generally to natural geography ... and ... include all land and wate 

necessary ... ,,899 

In addition, the LBC addressed the concern that Hyder would remain a permanen 

enclave by directing the KGB to file an annexation petition within five years, encouraging th 

896 Including the evidence referenced above concerning the lack of ties between Hyder and th 
KGB, and the very strong ties between Hyder and Stewart, B.C. And the evidence concernin 
the modification of the Hyder enclave boundaries from the boundaries proposed in 1998. 
897 R. SI8-19. 
m The court has provided related citations to the record above. The citations include - R. 43S-
36, 4S0, SI8-19. 
m So, to the extent the court can rely on the Skagway docunlents Appellants submitted withou 
seeking or obtaining leave of court, this situation differs materially from the Skagway situation. 
The court also notes that these Appellants rely on Mr. Fischer's comments, with respect to th 
KGB's 1998 annexation proposal, that Hyder would become a permanent enclave. Mr. Fische 
apparently is a recognized expert concerning at least the municipal government portions of th 
Alaska Constitution. TIle record reflects that he provided his comments in 1998 after bein 
provided a copy of DCRA' s Prelinlinary Report. He was not asked, by the LBC or Appellants, 
to comment on DCCED' s 2007 Prelinlinary Report. He was not asked to comment on the LBC' 
Statement of Decision (wherein the LBC stated its intent to revisit the Hyder situation in S year 
if the KGB did not file a petition to annex Hyder). The court also notes that the Appellant 
ignore his comments that it would be entirely improper for the LBC consider NFR funding' 
deciding whether or not to approve an annexation petition. 

MEMORANDUM AND ORDER 
City of Craig et aI. v. LBC and KGB, Case No. lKE-08-04 CI 
Page 293 of30S Alaska Court System 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

J.l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

KGB to develop ties with Hyder, and committing to causing such a petition to be filed if th 

KGB did not do as directed. 

c. Arbitrarv and Capricious 

Given the above, these Appellants have not shown that the LBC acted arbitrarily 

or capriciously with respect to the Hyder enclave. 

3. Decision-Maker 

These Appellants Claini iliat the LBC denied them, and the people in th 

lmorganized borough, their rights to a fair hearing and to an impartial decision-malcer, thereb 

denying them due process. 

A. 

B. 

They argue that: 

The LBC denied a nearly identical KGB annexation petition in 1999. 
They expected the LBC to likewise deny the KGB's 2006 annexation 
petition. The LBC instead adopted the analysis set forth in the 
Prelinlinary Report on the KGB's 2007 annexation petition. The KGB 
had accepted Mr. Eckert's resignation before the Prelinlinary Report was 
prepared. And Mr. Bockhorst signed a contract to become the KGB 
Manager just days before completion of the Final Report by his 
subordinate. 

The LBC was not impartial because: 

1. 

2. 

3. 

4. 

5. 

It did not require the preparation of a new, independent Report. 

It refused to request an Attorney General's opinion on its 
constitutional analysis. 

It allowed Ms. McPherren to consult with Mr. Bocldlorst on issues 
related to the KGB petition while it was still pending. 

It accepted Ms. McPherren's overwork excuse. 

The Final Report did not address the City of Craig and 
POWCAC's constitutional arguments or their appearance of 
impropriety claims contained in their September 4, 2007 comment. 
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6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

Chair Ketchum stated during the November 6, 2007 LBC Public 
Hearing that the LBC was prepared to defend what Mr. Bocldlorst 
had done. 

Chair Ketchum stated during the November 6, 2007 LBC Public 
Hearing that the (apparent) conflict of interest claims had been 
investigated extensively but all that he had done was check Mr. 
Bocldlorst's computer. 

The LBC refused to consider the request made by some of the 
persons making comments during the November 6, 2007 LBC 
Public Hearing that the LBC take more time to decide whether to 
accept or reject the KGB's annexation petition. 

Chair Ketchum stated that Mr. Bocldlorst did not put his personal 
views in the 2007 Preliminary Report but he could not lmow of 
Mr. Bockhorst's October 2008 Evidentiary Hearing testimony 
during which he explained why the 1998 Reports did not set forth 
his professional view. 

One Commissioner stated during the Decisional Meeting that it 
was a little hard to reconcile DCCED' s recommendation with the 
LBC's 1999 decision. Ms. McPherren admitted during the 
November 7, 2007 LBC Decisional Meeting that there had been no 
changes in applicable statutes or regulations. The LBC deliberated 
for only a little over an hour and did not discuss the constitutional 
issues at all. 

Chair Ketchum stated during the December 4, 2007 Public 
Meeting that the Attorney General's Office had backed up Mr. 
Boclchorst in the past. This shows that he had exalted opinion of 
Mr. Bocldlorst and was biased towards accepting his views. 

Ms. McPherren would not have done anything in the Final Report 
to contradict Mr. Bockhorst's views, even if shown that he was 
wrong. 

They have shown that there was a probability of LBC bias based 
on the totality of the circumstances. 

This situation is analogous to that in Vaska v. State. 
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a. Mr. Bockhorst 

These Appellants' arguments are not persuasive to the extent they are c1aimin 

that their due process rights were violated because Mr. BocldlorSt prepared DCCED's 

Preliminary Report and he signed a contract with the KGB days before DCCED's Final Report 

was completed. Mr. Bocliliorst's work on the Preliminary Report had been completed befor 

KGB accepted Mr. Eckert's resignation.90o He recused himself from the KGB petition and di 

not work on the Final Report or attempt to inl1uerice the contents thereof. 

2007 Prelinlinary Report in an effort to curry favor with the KGB. 

h. LBe Impartialitv 

The court has addressed many of these arguments in the context of other claim 

made by these Appellants and/or all of the Appellants. Per the above discussions, it has not been 

shown that the LBC was biased in favor of the KGB or otherwise not impartial because: the LB 

did not order the preparation of a new Report on the KGB annexation petition by an independen 

consultant; the LBC refused901 to request an Attorney General's opinion on its constitutional 

analysis; the LBC allowed Mr. Bocldlorst to consult with Ms. McPherren on issues related to th 

KGB petition while it was pending, he did not so consult; the LBC accepted Ms. McPherren' 

worldoad excuse in the Final Report; or, the LBC accepted the Final Report even though it di 

not specifically address all of the City of Craig's constitutional arguments and conflict 01 

interest/appearance of inlpropriety allegations. 

SOD The record reflects that Mr. Bocliliorst was not aware of the KGB accepting Mr. Eckert' 
resignation at the time it was publicly announced (June 26, 2007). 
SOl ill addition to the LBC not being required to obtain such an opinion, none of the Appellant 
asked the LBC to do so in their written or verbal comments. 
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Chair Ketchum's "defend" comment during the November 6, 2007 LBC Publi 

Hearing did not show that the LBC was biased in favor of the KGB Of otherwise not impartial. 

He made the statement in the course of advising that the allegations concerning Mr. Bocld10fs 

and the KGB Borough Manager position had been looked in to and been found to be withou 

merit. The allegations had been made in a comment on the Preliminary Report. 

appropriate for the LBC to address the same during its Public Hearing. 

Chair Ketc11U1Il's statement during the Noveniber 6, 200TLBC Public Hearin 

that "we have investigated this one here quite extensively" in reference to the allegation 

concerning Mr. Boclillorst and the KGB Borough Manager position did not show that the LBC 

was biased in favor of the KGB or otherwise not impartial. These Appellants' claim that th 

"investigation" consisted of Chair Ketchum checking Mr. Bockhorst's computer is not accurate. 

Chair Ketchum had spoken with Mr. Boclillorst about the recusal situation and he was aware of 

the content of Director Jollie's October 31,2007 letter. That letter contained the time line h 

also referenced during his statement. 902 

The LBC's decision to proceed with the November 7, 2007 LBC Decisional 

Meeting, despite the requests of some persons during the November 6, 2007 LBC Public I-Iearin 

that it talce up to the full 90 days pern1itted to malce a decision on the KGB's annexation petition, 

did not show that the LBC was biased in favor of the KGB or otherwise not impartial. Th 

902 These Appellants question the thorouglmess of Director Jollie's investigation. But they hav 
not identified what else could or should have been done. The LBC staff consisted of two person 
(Mr. Boclillorst and Ms. Atkinson) and Ms. McPherren operating under contract. Ms. 
McPherren spoke with Mr. Bocld1orst and Ms. McPherren, the two persons who had been 
involved with the KGB petition. She spoke with Chair Ketchum, who told her he had checke 
Mr. Bocld1orst's computer. She reviewed documents related to the 1998 KGB petition. She wa 
aware of what Mr. Bocld10rst had done to comply with the Executive Branch Ethics Act. Sh 
developed a time line which is accurate in all material respects. 
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1 Decisional Meeting had been scheduled for November 7, 2007. The LBC had had the record fo 

2 some time. The testimony and comments presented during the November 6, 2007 Public 

3 
Hearing basically consisted of reiterations of points and positions already expressed and wer 

4 
previously in the record. As Commissioner Chrystal903 noted during the Public Hearing and 

5 

Chair Ketchum904 during the Decisional Meeting, the LBC did not see the KGB petition an 
6 

learn about the various related issues for the first time at the Public Hearing.905 

7 

Chair Ketchum's statement during the November 6, 2007 LBC Public fIearin' 
8 

9 
that Mr. Bocldlorst did not put his personal views in DCCED's Preliminary Report did not sho 

10 
that the LBC was biased in favor of the KGB or otherwise not impaJiial. Chair Ketchum mad 

11 this statement in the context of responding to the allegation that Mr. Bockhorst had tailored 

12 DCCED's Preliminary Report to benefit the KGB in order to improve his chances of being hired 

13 as the KGB Borough Manager. This statement was immediately followed by a statemen 

14 concerning the pertinent time line.906 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

903 Tr. 192-93 (November 6, 2007 LBC Public Hearing). 
904 Tr. 38-39 (November 7,2007 LBC Decisional Meeting). 
905 The LBC proceeding differs from a jury or court trial in this very importaIlt respect. Most 0 

the record in all LBC proceeding has been developed before the Public Hearing. The petitione 
aIld respondent have already submitted briefs aIld supporting evidence. DCCED has issued tw 
reports. Related comments have been submitted. Another significaIlt difference is that th 
LBe's deliberations are public. 
906 Tr. 78-79 (November 6, 2007 LBC Public Hearing). The court also notes that Chai 
Ketchum had seen Director Jollie's October 31, 2007 letter to the City of Craig and the Crai 
Community Association. Director Jollie therein addresses the allegation that DCCED' s 200 
Preliminary Report evidenced a complete reversal by Mr. Bockhorst of his interpretation of th 
pertinent constitutional provisions. Likewise, Chair Ketchum's comment about Mr. Boclrnorst' 
abilities during the December 4, 2007 Public Meeting (Tr. 21) that he was bringing expertise aIld 
talent to the KGB does not demonstrate that the LBC had some exalted view of Mr. BocldlorS 
that tainted their decision-making. Chair Ketchum made the comment in the context 0 

discussing adding the direction that the KGB petition to annex Hyder within the next 5 years 0 

the LBC would address the matter itself. It is noteworthy that said provision is not somethin 
Mr. Boclrnorst had recommended aIld was contrary to his stated position on what should trigge 
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The LBC's deliberations on the KGB's annexation petition during the Novembe 

7, 2007 Decisional Meeting did not show that the LBC was biased in favor of the KGB 0 

otherwise not impartial. The LBC record reflects that: the LBC had not made up its mind90
? 0 

the KGB petition before the Meeting; the Commissioners addressed what they believed to be th 

salient issues; they rejected DCCED's recommendation908 concerning Meyers Chuck; there wa 

a motion909 to amend the KGB's petition to include Hyder, the motion failed910 on a 2-2 vote; th 

Commissioners approved the KGB petition only after adding the five year911 provision; and,th-

Commissioners addressed the applicable annexation standards.912 The fact that they did no 

Hyder being annexed by the KGB. And, again, the LBC rejected DCCED's position, as state 
by Mr. Bocldlorst in the Prelinlinary Report, that Meyers Chuck be in the KGB. And Ch . 
Ketchum, the person making these positive statements about Mr. Bockhorst, also voted to amend 
the KGB petition to include Hyder - a position directly contrary to that stated by Mr. Boclrnors 
in DCCED' s Prelinlinary Report. 
907 Tr. 289 (November 6, 2007 LBC Public Hearing) (Chair Ketchum), Tr. 290-91 (November 6, 
2007 LBC Public Hearing) (Commissioner Wilson), Tr. 10-ll, 22 (November 7, 2007 LBC 
Decisional Meeting) (Commissioners Wilson and Chrystal). 
90B Tr. 4-7 (November 6, 2007 LBC Public Hearing). The court notes that these Appellants' 
statement that the LBC deliberations last a little over an hour is not accurate as the Meyer 
Chuck issue was discussed during the LBC's deliberations on the Wrangell petition. 
909 Tr. 8-9 (November 7,2007 LBC Decisional Meeting). Chair Ketchum requested a motion to 
amend the KGB petition to include the Hyder enclave area. The motion was made and seconded. 
Most of the LBC discussion focused on Hyder. These Appellants view the Hyder enclave as th 
critical issue as they stated at p. II of their Reply to the LBC's brief that they would not hav 
appealed if Hyder had been included. 
910 Tr. 22-23 (November 7,2007 LBC Decisional Meeting). Chair Ketchum and Commissione 
Harcharek voted in favor of the motion and Commissioners Wilson and Chyrstal voted agains 
the motion. 
911 Tr. 19-31 (November 7, 2007 LBC Decisional Meeting). The court notes that the idea fo 
such a provision originated with Ms. McPherren (Tr. 19) and it was not something that Mr. 
Boclrnorst had addressed or recommended in DCCED's Preliminary Report. To the contrary, h 
had identified the formation of a Prince of Wales Borough as the triggering event that should 
result in Hyder being annexed into the KGB. R. 521-23. 
912 Tr. 31-36 (November 7, 2007 LBC Decisional Meeting). 
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debate DCCED's constitutional interpretations reflects that they ultimatell J3 agreed 

DCCED.914 

Chair Ketchum's comment during the December 4, 2007 LBC Public Meetin 

that the Attorney General's Office had backed up Mr. Bockhorst's professional views in the pas 

did not show that the LBC was biased in favor of the KGB or otherwise not impartial. Thes 

Appellants have not shown that the LBC had an "exalted" or elevated opinion of Mr. Bockhors 

Dr was otEerwisebiased in favor of accepting his views. Chair KetchUm mane the statement' 

the context of explaining that he had asked Ms. McPherren to include a statement in the LBC' 

Statement of Decision which addressed the allegations concerning Mr. Bocldlorst.915 

expressed the view that Mr. Boclmorst had just been doing his job, Mr. Boclmorst had alway 

acted ethically during their short relationship, and Mr. Bockhorst had expressed his professional 

opinions on the applicable law in the Preliminary Report. He stated that he wanted the record 0 

913 As these Appellants noted, Commissioner Wilson did malce the comment that it was "a littl 
hard" to reconcile DCCED's position in 2008 with its position in 2007. Tr. 17-18. He went 0 

to say that he thought Hyder should remain an enclave. Tr. 18. He later stated that the applicabl 
standards could not be met if Hyder were included in the area proposed for annexation due to th 
lack of ties to the KGB. Tr.34-35. The "little hard" to reconcile comment, in conte",!, show 
that the LBC was deliberating. It does not show that the 2007 Reports could not in fact b 
reconciled with the 1998 Reports on the basis of the distinctions drawn by DCCED in 2007. 
Also, as noted above, Ms. McPherren did not tell the LBC that there had been no importan 
changes to the applicable regulations. 
'" Again, the LBC did not learn about the KGB's annexation petition and the related issues th 
day before at the Public Hearing. The LBC record before the Public Hearing already included 
DCCED's Preliminary and Final Reports, the briefs, and the written comments. DCCED' 
Preliminary Report discussed the constitutional issues in some detail and also discussed wh 
DCCED's analysis differed from DCRA's analysis, and that of the LBC, with respect to th 
KGB's prior annexation petition. And, the City of Craig and POWCAC's comments had 
discussed these matters in some detail. 
91S Tr. 55-56 (LBC's December 4,2007 Public Meeting). 
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1 the time line concerning Mr. BocldlorSt'S involvement to be clear.916 The record, as discussed 

2 above, factually supports Chair Ketchum's comment. 

3 
And what occurred during the November 7, 2007 LBC Decisional Meetin 

4 
demonstrates that the LBC did not have an improper elevated or exalted opinion of Mr. 

5 
BocldlOrst. The LBC rejected Mr. Boclmorst's professional views on the KGB annexation 

6 

petition in two important respects by placing Meyers Chuck in the Wrangell Borough and b 
7 

---ihchiaingtlie 5 -year revisit provision. Moteover;an1otioll to amend the-KGB petition to includ 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Hyder, a step directly contrary to Mr. Bocldlorst's recommendations, failed on a 2-2 vote. 

These Appellants state tllat Ms. McPherren would have affirmed Mr. Boclmorst' 

recommendations in DCCED's Final Report even if shown that he was wrong. This argurnen 

fails for two reasons. First, it is speculation. Said Appellants rely factually on his being he 

supervisor. They extrapolate from tlmt that she would not have contradicted her boss and ilia 

she did not want to spoil his chances of getting the KGB position. Second, ilie record does no 

support this speculation. Ms. McPherren testified credibly iliat she worked independently, sh 

reviewed ilie entire record, she conducted independent research, she considered all of ili 

comments, and, she prepared DCCED' s Final Report. She also testified that she has worked fo 

tile State of Alaska for 25 years. She appeared during ilie October 2008 Evidentiary Hearing to 

be a competent, experienced, independent person who would have made differen 

recommendations if she had disagreed with Mr. Boclmorst, and who would not have presented 

recommendation to tile LBC iliat she believed was contrary to applicable law in an effort to boos 

916 Chair Ketchum testified credibly during ilie October 2008 Evidentiary Hearing that when h 
mentioned tile Attorney General's Ofiice backing up Mr. Bocldlorst's legal views he wa 
referring to his conversations with tile Attorney General's Office concerning tile Deltan 
petition. Tr. 103-07. 
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Mr. BocldlorSt'S prospects for the KGB job. The record reflects that, after her independen 

review, she agreed with Mr. Bocldl0rst's findings and recommendations. 917 

These Appellants' argument that they have shown a probability of actual bias b 

the LBC based on the totality of the circumstances fails for three reasons. First, they must prov 

actual bias in order to overcome the applicable presumption. Second, they have not prove 

actual bias or lack of impartiality. Third, assuming that the probability of bias standard i 

. applicable, they havellot met this standaid~ 

These Appellants rely on a law clerk analogy which the court noted in its Augus 

12,2008 Memorandum and Order does not apply.9JB The analogy is based on the Alaska Co 

of Appeals' decision in Vaska v. State. 

In Vaska, the Court addressed whether the defendant's conviction should be se 

aside because the trial judge's law clerk was actually biased in favor of the prosecution or had 

substantial personal interest in the outcome of the litigation. The law clerk had been in a sexual 

relationship with a prosecutor and had given another prosecutor in another case, at aro1.\l1d th 

time of Mr. Vaska's trial, a copy of a confidential bench memorandum with a note in which sh 

indicated that she had been fighting battles for the prosecutors. 919 The Court noted the clos 

working relationship between a judge and their law clerk and observed that at some point a la 

clerk's bias for or against a party or potential interest in the outcome of particular litigation "rise 

917 The court notes that, as discussed above, Mr. BocldlorSt has not been shown to have bee 
wrong with respect to the substantive legal questions that are the subj ect of tills appeal. And, in 
any event, DCCED Reports are not binding on the LBC and it is tile LBC wlllch makes th 
decision whetIler to approve or deny a boundary change petition. 
918 Page 5~ n. 17. 
919 955 P.2d at 945. 
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to an intolerable level" where the "judicial decisionrnaldng process comes under reasonabl 

.. ,,9')0 SuspIcIOn. -

The Court stated that a law clerk with actual bias or a substantial personal interest 

in the outcome of the case should not participate in any facet of the case. The Court then stated 

that "[m]ore difficult problems are posed by" situations that do not involve actual bias or conflic 

of interest but the law clerk's relationship with to a party or attorney may give rise to an 

appearance of iriipropriety.921 

The Court determined that the law clerk may have had an actual bias in favor of 

the State. But the record did not reveal whether the law clerk had done significant work on Mr. 

Vaska's case. TIle Court remanded the case to a new trial judge. The Court stated that on 

remand, Mr. Vaska had the burden of showing by a preponderance of the evidence that the la 

clerk was personally biased in favor of the prosecutor who prosecuted him or that the law clerk 

engaged in conduct that created a reasonable appearance of strong personal bias in 
favor of the state - a b~as ~bo:ve and be~~nd philosophical or political bias in 
favor of the government m Crm1illal cases. -

And that if Vaska did so, then his conviction would be set aside unless the State proved by 

preponderance of the evidence that the law clerk t'did not significantly participate in one or mor 

of [the trial court's] ... rulings [in the case].,,92J 

In this case, as discussed above, the record reflects that: Mr. BocldlOrst's on! 

involvement with the KGB's 2006 annexation petition was to prepare DCCED's Prelimin 

Report; the Prelinllnary Report constituted "significant work" on the KGB petition; but he did 

24 920 Id. at 946. 
921 Id. at 947. 

25 
922 Id. 
923 Id. 
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not have an actual bias in favor of the KGB when he did the work and he did not engage in 

conduct that created a reasonable appearance of a strong personal bias in favor of the KGB;924 

when the potential or actual conflict of interest situation later arose he recused himself; he had n 

f'urther involvement with the KGBH petition thereafter; another person with DCCED (i.e. 

another law clerk) took over, prepared the Final Report, and attended the Public Hearing, th 

LBC did not simply adopt all of his conclusions and recommendations in its decision; and, th 

LBC was not biased or paifiill. 

These Appellants nonetheless argue that, per Vaska, there was an appearance 0 

impropriety which violated their due process rights because Mr. Bockhorst did significant wor! 

on the KGB annexation petition and after he had completed the work a potential conflict 0 

interest situation arose involving he and the KGB. Vaska does not support tlus proposition. An 

they have cited no authorities which do support this theory. 

4. Reasonable Basis For Decision 

These Appellants claim that The LBC erred in holding that Article X, § 1 of th 

Alaska Constitution requires the conrt to uphold LBC decisions approving annexations wheneve 

there is a reasonable basis for the decision. 

9" Mr. Bockhorst completed Ius work on the Prelinlloary Report by late June 2007. The KGB 
did not solicit applicants for the position until late July 2007. Mr. Eckert's resignation letter i 
dated June 15,2007. The KGB Borough Assembly publicly accepted Mr. Eckert's resignatio 
during a special meeting the evening of June 25, 2007. There was a related Ketchikan Dail 
News article the next day. The record does not reflect that Mr. Boclchorst was aware of th 
resignation or the KGB Borough Assembly's action at the time. And, even if he were, he ha 
told the Director some 3 months earlier that the KGB had subnlitted a strong petition and oflu 
views on the applicable standards, and he would have had the 160 page Preliminary Repo 
substantially, if not virtually, completed. It is extremely unlikely that he could have sudden! 
changed positions with respect to many of the most critical parts of the Prelinllnary Report, 
completely rewritten substantial portions of the Preliminary Report, and then subnlitted it to th 
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Tins claim does not focus on an LBC holding on the merits of the KGB's 2007 

annexation petition. The claim instead focuse's on the standard of review that tins court should 

use witil respect to DCCED's and the LBC's constitutional interpretations and tile due proces 

claims. These Appellants claim tilat tile com'i: should apply the independent judgment standard 

to bOtil. 

The court applied its independent judgment in reviewing DCCED and the LBC' 

interpretationsiJf tile pertirient provisions milie Alaska Constitution ... The court was tile fac 

finder witil respect to tile due process clainls. The court applied its independent judgment wi 

respect to tile same. 

5. Relief Sought 

Given tile above, tilese Appellants are not entitled to tile relief tiley have requeste 

herein. 

vn. CONCLUSION 

The LBC's decision to approve tile KGB's 2006 armexation petition, as amended. 

is affirmed for tile reasons stated above. 

IT IS SO ORDERED. 

Dated at Ketchikan, Alaska tlns 18th day of February 2010. 

CERTifiCATION 
Copies Dtibted 

Date f2 18, 10 Jl1htJ~ 
Trevor N. Stephens 
Superior Court Judge 

technician for publication by tile end of JlUle 2007. And, whetiler or not he could have done so, 
the court has fOlUld tilat he did not do so. 
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